WHEN YOUR PROPERTY MAY BE TAKEN

Public Hearing

Most eminent domain projects in Virginia will have two public
hearings prior to plans being finalized. It is important to attend these
hearings to get as much information as possible about the planned
project, its location and the timing of construction.

Limited Ability To Relocate Project, But May Be Influenced
During the public hearings and at other times during the planning
cycle, there may be opportunities to influence the timing, location
and necessity of the project. It is important to voice any issues or
concerns that you may have during the planning process.

Once the project is approved it is very difficult to change the planned
condemnation. It is also important to note the final approval comes
through the Commonwealth Transportation Commission (road
projects), State Corporation Commission (public utility projects) and
the County Board of Supervisors (any county project such as schools
or utilities). Expressing the public’s sentiment to these authorities is
important and a necessary part of the planning process.

Eminent Domain v. Sale of Property

Many localities and authorities would prefer to have a voluntary
purchase of property rather than going through the court
condemnation process, which requires approval by elected officials. If
an authority is determined to purchase property rather than condemn
property, the landowner may be in a position of greater bargaining
power.

Inspecting, Surveying, Preparing For Condemnation

Virginia law gives a condemning authority permission to inspect and
survey property prior to the condemnation project, including soil
testing and determining suitability for condemnation purposes. This
entitles the landowner to compensate for any disturbance or damage
caused by such inspections and surveying.

Condemnation Must Be For Public Purpose

A few high profile cases have recently highlighted the need for
condemnation to be for “public purposes” This is required by the
U.S. Constitution and has been confirmed by the Virginia Legislature.
If you have any concerns about whether the project is for public
purposes, you should consult an attorney who is experienced in
condemnation matters.
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Founded in 1977, CowanGates uniquely combines
friendly, personal service with the experience of a large,
full-service law firm. Our clients are diverse, from major
corporations, mid-size and small businesses, to neighbors
and friends. For each client our goal is the same: prompt,

personal and professional service.

CowanGates is small enough to give the individual
attention that each client wants and needs, and large
enough to handle the most complex legal issues. We
understand business and bottom lines and always deliver

value and quality.

Whether we are representing a neighbor or a large
business, we give each client the same dedication to
excellence. Your legal concern may be relatively simple
or very complex. In either instance, our dedicated
and experienced attorneys will work for you toward a

favorable resolution.

CowanGates
1930 Huguenot Road
PO Box 35655
Richmond, VA 23235
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Frank Rennie has practiced
law at CowanGates since

he graduated from the T.C.
Williams School of Law of
the University of Richmond
in 1983. Prior to law school,
Frank served on active duty in
the U.S. Nawy, as a Surface
Warfare Officer. He has an
undergraduate degree from
the U.S. Naval Academy.
Frank has a general law
practice, with an emphasis
in civil litigation, including
eminent domain, property
rights and personal injury.
Frank also serves as General
Counsel to several boards,
commissions and agencies,
including service as County
Attorney for Lunenburg
County, Virginia. He practices

in all state and federal courts.

Frank represents clients
throughout Virginia, and acts

as local counsel for out-of-
state clients frequently. He

is active in many church and
civic organizations, including
service on several charitable
boards. He is the past
chairman of the Fellowship
of Christian Athletes Chapter,
a member of the Virginia
War Memorial Education
Foundation and a Trustee of
Fork Union Military Academy.
Mr. Rennie served his nation
as a Rear Admiral in the U.S.
Navy Reserves, where his
last assignment was Deputy
Director for Operations for the
U.S. European Command in
Stuttgart, Germany
(2004-2010).
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ISSUES TO BE CONSIDERED

The following are several issues that should be considered in
determining the value of the property taken or damage to the

remaining property:

Dividing Property/Road Frontage: Often a condemnation project

will divide an owner’s property into two separate pieces. The
division often results in a devaluation of the entire parcel. This

overall devaluation is part of the “just compensation” that is due to

the landowner.

Curtail/Impair Development Plans: Often a landowner has
development plans that could be affected by the condemnation

project. Any devaluation of property as a result of the curtailment

of development plans is compensable.

Increased/Decreased Traffic: Often when a road project is

planned, the volume of traffic will be changed. If this change in
volume affects the overall value of the property, this should be

compensable.
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ISSUES TO CONSIDER IN DETERMINING COMPENSATION

Correspondence/Meeting with Agents for Condemning
Authorities: A condemning authority will usually retain an agent
to meet with the landowner to discuss the proposed condemnation and
the compensation that the authority is willing to offer. The landowner
should be comfortable with all issues before beginning to discuss
compensation with the agent, including receiving a copy of the appraisal.

Necessity Of Making a Firm Offer: Virginia law requires a condemning
authority to make an effort to resolve a condemnation case prior to filing
any papers in court. This effort includes an offer to pay the landowner
for the value of the land taken. The value should be based upon the
condemning authority’s appraisal and should be in writing.

Appraisal by Condemning Authority/Appraisal by Landowner:
Virginia law requires the condemning authority to make an offer that is
not less than the appraisal that the condemning authority has received
from its appraiser. The condemning authority should also allow the
landowner to retain their own appraiser and perform an independent
appraisal of the value of any property that is being proposed to be taken.
In certain circumstances, the independent appraisal will be paid for by
the condemning authority. Having an independent appraisal gives the

landowner peace of mind that the proper value has been represented.

ISSUES REGARDING VALUATION THAT A
CONDEMNATION ATTORNEY CAN DISCUSS WITH THE
LANDOWNER

Filing a Certificate of Deposit: After a bona fide offer has been made but
aresolution cannot be obtained, the condemning authority is required to

file a certificate in order to be able to proceed with condemnation project.

Most condemning authorities will file this in the Circuit Court for the
jurisdiction in which the property is located. After the money is placed

in the court, the landowner is permitted to withdraw the money. The

landowner may challenge the amount of just compensation that is due by

requesting a jury to determine the value.
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ELEMENTS OF COMPENSATION

The landowner’s compensation includes two elements:

Value Of Take: This is the fair market value of the property that
has actually been taken from the landowner for the project. An
appraisal is necessary to determine the value of this property.
Appraisers value can differ greatly depending upon circumstances.
An independent appraiser is always recommended before agreeing
on the just compensation.

Damage To Residue: The second element of just compensation is
to determine whether any remaining property has been devalued as
a result of the condemnation project. If the landowner’s remaining
property has been devalued, the condemning authority is required
to pay any such devaluation as part of “just compensation.” Damage
to the remaining property can be calculated by an independent
appraiser.

Responding to Condemning Authority: If at any time the landowner
is uncomfortable with any proposals made by a government or
condemning authority, he or she should seek independent legal advice.
Many attorneys are skilled in dealing with condemning authorities
and in negotiating just compensation; many landowners prefer to have
their own legal representation. All condemning authorities have legal
representation and most landowners feel that obtaining independent

legal advice is critical to obtaining the compensation that they are due.
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